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COMMENTS ON THE DRAFT EUROPEAN CONVENTION ON ACCESS TO OFFICIAL DOCUMENTS OF THE COUNCIL OF EUROPE
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         Vienna, 11 September 2007
The OSCE Office of the Representative on Freedom of the Media (OSCE RFOM) welcomes and supports the preparation of a Draft European Convention on Access to Official Documents by the Council of Europe.
The OSCE RFOM fully shares the underlying analysis, that access to information is a basic human right, a prerequisite for independent media and accountability of governmental action, but equally a key aide in fighting such universally accepted challenges as corruption, human trafficking and misuse of taxpayers' money.
From the media freedom perspective, access to information is one of the modern challenges in a globalizing media environment and is an element befitting democratic media to fulfil their important role in the future. As with any right, some restrictions are legitimate. However, granting access to information should become a rule, and any exception to this rule should be as narrowly defined as possible. Exceptions should be limited to core national security issues, some protection of judicial proceedings, legitimate protection of commercial and personal data, which are often spelled out in separate laws. 

Acknowledging the paramount importance of free access to information for societies at large and for media in particular, the RFOM surveyed the 56 OSCE participating States’ relevant legislation and practices related to access to information legislation, classification rules, criminal sanctions for disclosing confidential data and protection of confidential sources. The purpose of the survey was to highlight best practices to assist the states embarking on reform of their relevant legislation. 
The survey was presented to the public on the eve of the World Press Freedom Day, 2 May 2007.  The summary of its findings is attached to this document. The underlying country reports can be accessed at http://osce.org/item/24251.html.  

Based on these findings, the OSCE RFOM would like to make the following remarks regarding the latest Draft of the European Convention on Access to Official Documents:
The OSCE RFOM recognises the value of the draft Convention and appreciates its positive features, such as the recognition of a right to request “official documents”, which encompass all information held by public authorities, in any form.
The draft Convention provides for access to information for all persons with no need to demonstrate their particular interest in the requested data, without any charge for filing requests or viewing documents.

However, the OSCE RFOM believes there are some substantial deficiencies in the draft Convention and recommends that the Group of Specialists on Access to Official Documents include the following amendments to the draft before approval.

Conclusion
The Council of Europe is the most important standard setting organisations for the OSCE area. It is therefore imperative that a European Convention on Access to Official Document is farsighted, responsive to the needs of the 21st century, mindful of the globalisation trend of media and information technologies. The Convention should be a beacon of progress for improving access to information where it is still needed, since a mere continuation of existing practices on a lowest common denominator basis is not sufficient for that challenge. The OSCE RFOM hopes that the above recommendations will help to achieve this goal. 

The Office of the OSCE Representative on Freedom of the media would like to extend its gratitude to the CDDH (DH-S-AC) for its invitation to offer remarks on the draft treaty in a capacity as an observer.
Recommendations:





The scope of the treaty should include all official information held by all kinds of legislative bodies and judicial authorities.





The Convention should require states parties to set a maximum period within which requests must be processed.





The treaty should provide for free access to all information held by natural and legal persons performing public functions. 





Adequate access of individuals to an appeals body should be guaranteed in all cases.  This independent body should be authorised to order releases of information by public bodies in cases of unjustified denial of access.





Individuals should be guaranteed by the treaty to have the right to appeal, apart from actual denials of access, all administrative violations or omissions that infringe their right to information. 





The Convention should require all public bodies to affirmatively publish information about their structures, personnel, activities, rules, guidance, decisions, procurement, and other information of public interest on a regular basis in formats including the use of information and communication technologies and in public reading rooms or libraries to ensure easy and widespread access. 





Exemptions relating to internal deliberations and commercial interests should be redrafted to ensure that there is a time limit on the applicability of the internal deliberations exemption (i.e. following the conclusion of internal deliberations on a matter or within a reasonable period thereafter); and that the treaty refers to legitimate commercial interests only.








( These comments are based on the Draft European Convention on Access to Official Documents which reflects the state of discussions at the end of the 15th meeting of the DH-S-AC (3-6 July 2007). 





